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LORD JUSTICE ROCH:  This is a renewed application for leave to move for judicial review following the refusal of leave by Buxton J (as he then was) on 20th June last year.  The application was made on 25th May of last year by the applicant, Mr Read.  If leave to move is granted Mr Read would seek an order of mandamus against the Sefton Borough council requiring that authority to determine his application for housing benefit made on 17th February 1997 and requiring them to make interim payments of rent allowance pursuant to regulation 91 of the Housing Benefit (General) Regulations 1987, pending their consideration and determination of his housing benefit application.  

The applicant occupies Flat 1, 420 Stanley Road, Bootle.  He began that occupation on 23rd March 1996.  He made an application for housing benefit in respect of that flat on 26th March of that year, which was granted.  The rent was said to be £2,600 per annum, payable in weekly instalments of £50.  On 23rd September 1996 the applicant took a renewal of the tenancy of that flat.  On 17th February 1997 the applicant submitted a renewal claim for housing benefit to the local authority, stating his liability under the tenancy agreement to be £50 per week or £2,600 annually.
 
There was a follow-up letter by the applicant's solicitor dated 27th February 1997.  The local authority replied on 2nd April 1997 that they were unable to process the application as they required the applicant to produce proof of current rent payments.  Those were the facts set out in paragraphs 1 to 4 of the Form 86A.  The applicant's affidavit in support of his application did not enlarge on those facts.  On those facts the application was made within three months of the local authority's letter of 2nd April 1997, saying that they were unable to process the applicant's application for housing benefit.  The issue on those facts would be whether the proof of the applicant's rental liability which the respondents had on 17th February 1997, that is to say the applicant's tenancy agreement, was sufficient proof of his rental obligation under the Housing Benefit (General) Regulations or whether under regulation 73 of those regulations the local authority were entitled to seek further information.
 
Regulation 76 of the Housing Benefit (General) Regulations 1987 provides in sub‑regulation (2): 

	"An authority shall be under no duty to determine the claim -  
		...
		(b) where the claimant has failed to satisfy the provisions of regulation 73 ..."  



Sub‑regulation (3) of regulation 76 provides: 



	"Every claim shall be determined by the appropriate authority within 14 days of the provisions of regulations 72 and 73 being satisfied or as soon as reasonably practical thereafter."
 

Regulation 72 deals with the time and manner in which claims are to be made, and there is no suggestion here that Mr Read's application did not comply with the terms of regulation 72.  

Regulation 73 relates to the material that an applicant is obliged to furnish to the local authority before the local authority's obligation to determine the applicant's application for housing benefit arises.  Regulation 73 provides: 

	"A person who makes a claim shall furnish such certificates, documents, information and evidence in connection with the claim, or any question arising out of it, as may be reasonably required by the appropriate authority in order to determine that person's entitlement to housing benefit, and shall do so within four weeks of being required to do so or such longer period as the appropriate authority may consider reasonable ..."
 

What the local authority were seeking was proof of the applicant's current payments and that his claimed liability to pay rent was genuine.  There is in the papers before this court, and it was before Buxton J, an affidavit of George Lowmax, the Housing Benefit Officer of the Housing Department in Sefton Metropolitan Borough Council.  In that affidavit Mr Lowmax gives evidence to the effect that the request for the information the local authority were seeking from Mr Read in this case is now a common practice for his authority and for other authorities.  It is clear that fraudulent claims for housing benefit are common and the local authorities are now required to obtain information to protect themselves from such fraudulent claims.
 
The submission that is made by Mr Watkinson is that the information being sought by the local authority in this case was not information which the local authority reasonably required.  The basis of that submission is that in order to determine whether information is reasonably required the purpose for which the information is required has to be examined, and Mr Watkinson maintains that the sole purpose for which the local authority in this case were requiring the information was that set out in paragraph 4 of Mr Lowmax's affidavit, namely to establish that no contrivance existed in this case purporting to indicate an inflated rent so that Mr Read would be seeking to obtain an undue benefit from the housing benefit system.  

That, in my judgment, is not a correct reading of Mr Lowmax's affidavit, because Mr Lowmax makes it clear in his affidavit that the local authority was also concerned in this case to know whether this was a genuine tenancy agreement and whether Mr Read was under a legal obligation to pay to the alleged landlords a rent in respect of this flat.  That the local authority were concerned about that is not surprising in view of the fact that no rent has been paid by Mr Read since September 1996 and there has been no direct approach to the local authority by the landlord in this case, which would suggest that either there was no genuine tenancy or else Mr Read is fortunate to have a very patient landlord, the landlord having made no representation to the local authority nor any attempt to recover possession of the flat.
 
In my view on the merits of this case an application for judicial review has little prospect of success.  

There is the further factor that were Mr Read to provide the information requested, which could be simply done, his entitlement to housing benefit will go back to the date of his claim, namely 17th February 1997.
 
The facts in Form 86A are not the whole story in this case.  There were a number of matters omitted from the form, which, in my view, should have been included.  The first was that the application of 17th February 1997 was not the applicant's first renewal application for housing benefit; it was his second.  The first had been made on 13th August 1996.  That had been followed by a letter from the local authority seeking the same information as they were to seek in February 1997 on 15th August.  There were two further letters on 16th September 1996 and 20th November 1996.  None of those letters received any response.
 
The next matter was this:  on the second renewal application on 17th February 1997 the local authority had written the very next day requesting the same information.  On the 28th of that month the applicant had attended at the local authority's offices and indicated that he would provide the required information.  He did not do so, although no reason for his change of mind emerges in the affidavit evidence or in the correspondence.
 
The third matter is that the applicant's solicitors have had the necessary information since 26th or 27th November 1996, but did not forward it to the local authority until 12th June of last year, at which time it became apparent to the local authority that they required further details and further information.
 
Buxton J took a serious view of the failure to disclose these facts.  I too take a serious view of this failure.  These facts show that the application is unmeritorious and quite unnecessary. There is a duty on those making applications for leave to move for judicial review under Order 53 to disclose all material facts.  The granting of leave and the granting of relief is discretionary, and, as the granting of leave or the granting of relief can interfere with the administration of government or local government and cause additional costs, it is vital that the court should know all the material facts and should not be caused or permitted to act on a partial or distorted picture of events.  
 
I would refuse this application for these two reasons:  first, I consider an application for judicial review has little or no prospect of the success on the facts disclosed in the affidavit evidence and the documents exhibited to the affidavits; and, secondly, this application should be refused because of a failure to disclose material facts. 

LORD JUSTICE ALDOUS:  I agree with everything my Lord has said.  This is a case where the applicant has continued to withhold information from the council when he could have gone round to the council offices and given them what they wanted.  Why did he do that?  The reason given by Mr Watkinson, who appeared on his behalf, was that it was a matter of principle, the information was not required under the regulations.  In my view it could not have been in the interest of the applicant to withhold the information thereby causing the delay which has ensued of the consideration of his claim.  The only explanation I can think of is that he has something to hide or that he has been used as a vehicle to seek a ruling of the court that the council acted illegally.  

The withholding of the information must have created an impression in the mind of the council that the whole arrangement was a scam.  Here was an agreement for payment of £50 per week with a further service charge of £5 per week, giving a total liability of £55 a week.  We understand that he was in receipt of just over £60 a week in benefit.  The applicant was in arrears, but the landlord took no steps to recover the rent or to evict him.  He had no rent book, although he was clearly entitled to one.  The tenancy arrangement had all the smell of a scam.  That, to my mind, became even more likely once the requested information was withheld.  

The council, in my view, acted legally in seeking the information that they did.  It was information reasonably required by them in order to determine the applicant's entitlement to housing benefit.  In my view, they would be in derelict of their duty if they had not requested the information they did.

For the reasons given by my Lord, I would refuse this application.
 
LORD JUSTICE BROOKE:  I agree and I do not wish to add anything on my own account. 
 
		ORDER:  Application refused; respondent's costs be paid by Legal Aid Board; applicant's liability determined as nil; legal aid taxation of applicant's costs.
		(Order not part of approved judgment)




